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AREAS TO BE ADDRESSED

We propose to present a valid theoretical solution to the child support guideline design problem. The requirement to develop statewide guidelines, to be used in every child support child support case, was first established as a condition for federal funding in the Child Support Enforcement Amendments of 1984. The Family Support Act of 1988 (P.L.100-485, section 103, and CFR 302.56) required state courts to presume that their guidelines provide the correct result in every case. As a result, every state currently uses presumptively correct guidelines. Guidelines must be reviewed at least once every four years to assure that their use results in appropriate awards.

Our work will build on initial research done by Intelligent Systems Research Corporation (1989-1994), and additional work done as part of the Project for Improvement of Child Support Litigation Technology (1994-Present). We have already derived a valid theoretical model for basic support obligations, and developed mathematics for “extraordinary” expenses and other deviations, visitation credit and joint custody, and have corresponding rational (mathematically sound) proposals for multi-family situations. 

The project staff identified critical problems in the design of guidelines as early as 1989. The key, previously unsolved problem is in the use of child support to provide a standard of living increase in custodial households. The standard of living adjustment problem has commonly been seen as unsolvable through statistical analysis. The problem was solvable through further mathematical development of child support decision theory, which was conceptually well developed before 1990.

Because we begin with a sound theoretical model, calculations are rationally related to actual family circumstances and therefore easy to understand and use. Results fit appropriately to individual family circumstances and appropriate causes for deviation can be objectively determined. Through application of the theory, accuracy rather than sheer legal force will drive the presumption that guideline results are correct. Goals for the use of guidelines can be met even under traditional due process.

GENERAL STATEMENT OF NEED

Child Support Enforcement Amendments of 1984 authorized funding to provide technical assistance to states to develop child support guidelines. Funding was used to support a collection industry lobbying effort and led to a 1987 report by industry representative Robert G. Williams, Policy Studies, Inc. that recommended arbitrary increases in the amount of support ordered. (Williams, 1987) The Family Support Act of 1988 authorized further funding to repeat child cost estimates that had been applied in Williams’ “Income Shares” model. The new work was carried out by David Betson at Notre Dame University. (Betson, 1990) Betson’s research demonstrated that information relevant to child support award amounts could not be determined from statistical analysis alone and that provided no insight into the process of making appropriate awards. The failure of this politically popular “economic studies” approach was covered up in a study by Lewin/ICF (Lewin/ICF, 1990) that served as a substitute final report delivered to Congress. To date, no federal funds have provided for technical assistance aimed at developing guidelines that produce appropriate results.

SPECIFIC STATEMENT OF NEED

The requirement to use guidelines and presume their results correct was passed without the existence of any guideline that had been shown to produce correct results. More than one state supreme court had recently reviewed the possibility of using child support schedules in place of principled case-by-case decisions and determined that no fixed guideline or schedule existed that was capable of consistently providing appropriate results. (In the Marriage of Smith, Or 626 P2d 342 (1981); Melzer v. Witsberger (505 Pa. 462; 480 A.2d 991, 1984)) A similar opinion was provided by the District of Columbia Court of Appeals shortly after presumptive guidelines went into effect. (Fitzgerald v. Fitzgerald, 566 A.2d 719, 731 (D.C. Ct. App. 1989)) In 1993, the U.S. 9th Circuit Court of Appeals reviewed economic studies representative of the basis of most state guidelines and described their results as “subjective.” (P.O.P.S. v. GARDNER, 998 F.2d 764 (9th Cir. 1993)) To date, the presumption that guidelines provide correct results has been an unrealistic, forced, legislative intrusion into due process.

Maurice Franks developed a mathematical model for child support calculations that was thought to be the best available. (Franks, 1979, 1981, 1983) Both state courts cited Franks’ analysis of child support calculation issues. But in their view, unobstructed judicial discretion was required in determining appropriate child support award amounts. When presumptive guidelines were forced into use, the D.C. Court of Appeals found them unconstitutional because they did not correspond to established child support law and opined that determining appropriate award amounts is a more complicated business than the calculations of the new guideline. The U.S. 9th Circuit Court of Appeals could only allow presumptive use of the Washington State guidelines by applying the lowest level social policy analysis and granting state legislatures the same level of discretion in setting child support awards as they have in setting welfare entitlements. This has left courts with neither technical tools nor basic constitutional boundaries to check and balance political manipulation of support levels.

Two critical problems existed in Franks’ model. There were complaints that it did not provide adequate support for children of low-income custodial households when non-custodial parents were able to provide it. No mathematical solution existed to the standard of living adjustment problem; to provide child support at a level concomitant with both parents’ ability to provide. The most popular model currently used by states (“Income Shares”) addressed both problems with arbitrarily high numeric table values for use as basic parental support obligations. The second most popular model (“percent-of-income”) abandons the rational approach altogether. The less popular Melson Formula, developed in Delaware, solved the adequacy problem analytically, but applied a rough percent guideline based on experience to increase standard of living. The current Delaware guideline uses arbitrarily increased percentages to produce results that are closer to the Income Shares guideline.

Federal funding, research and state guideline reviews have focused directly on indeterminate statistical analyses that offer no possibility of solving basic theoretical problems.

APPROACH

Project for Improvement of Child Support Litigation Technology (PICSLT) is an R&D project initiated by Intelligent Systems Research Corporation. PICSLT and The National Council for Children's Rights, Inc. jointly submitted a concept paper to SJI in 1991. The paper described an engineering approach to guideline design. The plan included reviewing and documenting basic decision principles in case law, defining precise decision criteria, translating the criteria into mathematical models, deriving economic (numeric) information fitting the model, and validating the characteristics of the model through case simulation. Funding was not approved.

PICSLT completed the work defined in the SJI concept paper without external financial support in 1994. Although the engineering approach was the strongest way to begin the research, more was accomplished than anticipated. A solution to the standard of living adjustment problem was found. With this critical problem solved, issues in developing a more comprehensive model were simplified. Through validation work, it was discovered that “appropriate” child support orders should generally not be more or less than the model prescribes. The model therefore provides the basis for the first, valid, comprehensive, mathematical child support decision theory.

Funding is now needed for a demonstration project and completion of a full report. The project workflow will be as follows.

1.
Assemble and supplement an explanation of the theory.

2.
Describe requirements of a valid model.

3.
Demonstrate the extent to which the theory itself satisfies validation requirements.

4.
Define numeric requirements that correspond to the theory and include numeric information.

5.
Simulate a wide range of cases to demonstrate the final characteristics of the model.

6.
Supplement with analysis of use of model and court process.

7.
Complete the report.

If attempting to explain the validity of a child support decision model to an audience unfamiliar with applied mathematics and validation, I could begin this way: Private child support is not limited to subsistence. It is not limited to what a custodial parent can afford to spend on her own. Child support is limited to child support. In addition, private child support should never be inadequate when a child’s parents can afford to provide.

The explanation is in fact quite generic and contains a near identity in its description of limits. Child support is limited to child support. Modeling the theoretical limit to child support, which varies with circumstances, is an approach to creating a valid theory. To turn the relationship into equality (child support = child support), the question turns from finding the highest appropriate award to the lowest. While lower amounts are still beneficial to children, and cannot be excluded as child support, it can be shown that they are less than the payer’s “fair share.” It is on that basis that the upper limit is the “appropriate” (presumptive) amount.

The engineering approach should be acknowledged for its importance in finding real solutions. Courts provided a conceptual explanation of the theory needed to determine the appropriate amount of child support. Courts and bar associations created mathematical “guidelines” with some success, but fell short of finding a theoretical solution to the SOL problem and often failed to account for “ability to pay” in a way that assured adequate awards. Economists and other social scientists jumped directly into statistical analysis without properly translating the conceptual theory into mathematics.

The engineering approach routinely and systematically brings the strengths of otherwise disparate academic and practice disciplines together. It was essential to putting men on the moon. If it can do that, it can surely manage development of valid formulae for determining appropriate amounts of child support. Extremely well established decision principles provided design requirements. Model specifications met requirements. Systematic evaluation and validation of design could commence once specified mathematical models were created. The evaluations provided feedback used to perfect the design in an iterative process. Further analysis showed that the conceptual principles had successfully been translated into a valid mathematical theory.

-----------------------------------------------------------------------------------

Everything below this point is to be reviewed and completed.

PRODUCT AND DISSEMINATION

To be reviewed and completed … The goal of PICSLT research is to produce a step-by-step manual on design of guidelines that facilitate the litigation process without straining due process and separation of powers. We expect to create at least one sample guideline for illustration. The manual will include extensive analytical information and discussion of design process, explain the details involved in developing the sample guideline and how the design would improve the decision process, and provide instructions on modifying our prototype to accommodate alternative policy choices.

A minimum of one article on project findings would be placed in a relevant publication such as The Family Law Quarterly, or the American Journal of Family Law. In addition, we would request funding to provide a copy of our complete project report to the organization responsible for development of guidelines in each state, one for each state library, and a copy to the U.S. Department of Health and Human Services. 

STAFFING AND MANAGEMENT

To be completed … The research staff assembled for this project have extensive experience in child support schedule analysis and design issues. Research staff includes the principal researcher for the PICSLT child support guideline research and design project initiated by Intelligent Systems Research Corp. 

Technical reports, such as Child Support Guidelines: Resolving the Dilemma, Pilot Study on Development and Evaluation of State Guidelines for Calculation of Child Support, and Analysis of the Washington State Child Support Schedule, have been widely distributed to child support commission members, legislators, judges, researchers, and other interested parties.
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